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PREFACE

A statewide workgroup collaborated to produce this manual, including representatives from the
following organizations: the Institute on Domestic Violence & Sexual Assault at UT Austin, Texas
Advocacy Project, Texas Association Against Sexual Assault, Texas Municipal Police Association,

Texas Office of the Attorney General, and Texas Rio Grande Legal Aid. Its purpose is to assist sexual
assault legal advocates in rape crisis centers, as well as other service providers who could benefit from an
overview of the legal systems and remedies that affect survivors of sexual assault. Significantly, the manual
does not address non-legal issues, such as the cultural dynamics of sexual violence. Therefore, it represents
only one aspect of effective advocacy.

Rape crisis centers have varying capacities for providing legal advocacy to survivors. Very few centers
employ practicing attorneys. Some centers have trained, designated legal advocates, while other advocates
fill that role among others. It is our hope that this manual will be a useful tool in any rape crisis center,
regardless of its staffing pattern. Additionally, this manual should be valuable to other professionals who
work with sexual assault survivors outside the rape crisis center setting.

This manual includes thorough discussions of both civil and criminal legal mechanisms. It provides
advocates with thorough explanations of important laws and general guidance for assisting survivors
through the system. Along the way, it highlights practical and useful advocacy strategies.

Importantly, the manual is not to be construed as a substitute for legal counsel. Legal advocacy is not legal
advice, and all advocates are urged to use the utmost caution against using this manual as anything other
than a tool to help assist survivors through a difficult and frequently confusing time.

Sexual assault is a pervasive crime that affects women, men, and children across Texas. Survivors deserve
informed, confident advocates that can help guide them through the legal system and protect their interests.
Additionally, every effort has been made to produce a reference that is applicable to diverse communities
and traditionally underserved populations. The Legal Advocacy Manual is a living document that will be
updated as needed.

A word on usage: Throughout the manual, you will notice many [aa] icons (shown to the left),

which signal brief Advocacy Action asides. After reading information on some specific laws or
procedures, these sections will offer guidance on how to apply the information as a practical matter in
your advocacy.

Finally, we are especially thankful for the thoughtful contributions from Dr. Jennie Barr; Bronwyn Blake,
Esq.; Polly Bone, Esq.; Dorie Budde; Jim Currier; Shannon Edmonds, Esq.; Maricarmen Garza, Esq.;
Jennifer Gonzalez; Erin Hendricks, Esq.; Karen Kalergis; Ramey Ko, Esq.; JJ Lara; Suzanne McDaniel;
Scott Merchant; Buddy Meyer, Esq.; Julia Raney, Esq.; Angelica Rodriguez; Vicki Spriggs; Allison Taylor;
Nydia Thomas, Esq.; Frances Wilson; and Edna Yang, Esq. This resource could not have been realized
without your guidance and support.

Christopher Kaiser
Staft Attorney, TAASA



PART ONE:
THE CRIMINAL JUSTICE PROCESS



Foundations of the Criminal Justice System:
Substance and Procedure

Introduction

Most of this manual examines the details of the criminal justice system that advocates encounter on a
day-to-day basis. It addresses the issues and concerns that commonly arise and offers suggestions for how to
help. But before diving in, it will be helpful to gain an understanding of how the criminal justice system is
organized and how it operates.

Criminal law has two aspects: procedure and substance. Procedure is what this manual focuses on. It refers to
the whole path through the system—from the police report and investigation, through the prosecution,
punishment, appeal, and release. It also includes the rights of victims and defendants in the justice system.
The substance of criminal law, on the other hand, refers to our definitions of what is illegal. Substantive
criminal law answers, “What constitutes a crime?”

Thus, before examining survivors’ and advocates’ whole experience in the criminal justice system, this
first chapter provides some insight into foundational questions: When does a person become involved
with criminal courts? When people commit crimes, how does the law categorize them at the beginning

to set them on their paths through the justice system?

First, we will look at how different offenses are categorized depending on their seriousness and which courts
hear which types of crimes. Then, we will look to the Texas Penal Code to define the sexual and violent
crimes that advocates encounter most often. With that introductory material covered, the manual will
proceed through the rest of the criminal justice process.



i. Basic Procedure: Jurisdiction and Offense Levels

Criminal cases can only go to a court that has jurisdiction, and Texas has several types of criminal courts.
“Jurisdiction” means the court’s authority to apply the law to a case and bind the parties to its decisions.
Practically speaking, that simply means which court is allowed to hear a case. Jurisdiction also determines
which court police must communicate with about the investigation, including requests for search
warrants and arrest warrants.

Which court has jurisdiction in a particular case depends on how severe the offense is. At the end

of this section there is a helpful chart illustrating the different categories of crimes in Texas and

their corresponding jurisdictional rules. Fortunately, you won’t need an extensive understanding of
jurisdiction, because the same types of courts have jurisdiction over most offenses related to sexual
assault. Just understand that an offense is either a misdemeanor (punishable by up to 1 year in jail and a
$4,000 fine) or a felony (more severe punishments) and that most cases related to sexual assault will go
before either a District Court or a County Court (p. 14, Sexual Assault Offenses).

« District Courts and Criminal District Courts
have jurisdiction to hear any felony case, cases

transferred from county courts because the county Sometimes cases go to courts not
judge is not a licensed attorney, and cases involving listed here, such as municipal courts,
official misconduct. Because most offenses related because the prosecutor has charged
to sexual assault are felonies, District Courts and the defendant with a lesser offense
Criminal District Courts can usually hear them. in exchange for a guilty plea, also

known as a plea agreement. (p. 46,
Prosecutorial Discretion; p. 55,
Plea Bargaining) As an advocate,
be particularly vigilant about the

« County Courts, County Courts at Law, and
County Criminal Courts have jurisdiction to
hear misdemeanor cases involving fines in excess - . o

) i survivor's interests in municipal courts,
of $500. Misdemeanors with only $500 fines are where magistrates are frequently not
the least severe class of misdemeanors (Class C attorneys and often lack your expertise
—for example, threats of injury). As a result, most on sexual violence issues.
misdemeanor cases involving sexual assault will
exceed that amount and will be within County
Court jurisdiction.

Many factors can affect the level and type of offense with which the prosecutor decides to charge the
defendant. The chart on the following page will help you see how that decision affects the punishments
available to the court.



MISDEMEANORS

CATEGORY PUNISHMENT

Class A up to 1 year in a county jail
and/or a fine up to $4,000

Class B up to 180 days in a county jail
and/or a fine up to $2,000

Class C fine not to exceed $500

FELONIES

CATEGORY

PUNISHMENT

Capital death by lethal injection
or life imprisonment

First Degree 5-99 year or life in prison;

may also be fined up to $10,000

Second Degree 2-20 years in prison; may also

be fined up to $10,000

Third Degree 2-10 years in prison; may also

be fined up to $10,000

State Jail 180 days to 2 years in state jail,

(Fourth Degree)
or court may impose Class A
misdemeanor punishment

may also be fined up to $10,000;

EXAMPLES

Assault (causes bodily injury); Stalking (first offense);
Violating Protective/Magistrate’s Order (first offense)

Terroristic Threat; Indecent Exposure; Harassment;
Disorderly Conduct (discharge/ display firearm)

Assault (threatens bodily injury or causes offensive or
provocative contact)

EXAMPLES

Capital Murder (murder of peace officer or fireman;
murder in course of kidnapping, burglary, robbery,
aggravated sexual assault, arson; for remuneration or
hire; while incarcerated in or escaping from a penal
institution; murder more than one person; or murder
child younger than 6 years of age)

Murder; Aggravated Sexual Assault; Aggravated
Kidnapping; Aggravated Robbery; Arson (place of
worship or causes bodily injury or death)

Murder (sudden passion); Man-slaughter; Indecency
With a Child (by sexual contact); Sexual Assault;
Robbery; Aggravated Assault; Arson

Intoxication Assault; Kidnapping; Stalking (subsequent
conviction); Violating Protective/Magistrate’s Order
(third conviction or commits assault or stalking)

Criminally Negligent Homicide; Burglary of a Building;
Theft/Criminal Mischief of $1,500 or more or Criminal
Mischief of less than $1,500 to a habitation with a
firearm or explosive weapon; Forgery



ii. Substantive Law: The Texas Penal Code

CRIMINAL STATUTES

As noted in the Introduction, substantive criminal law refers to our definitions of crime. Generally,
definitions of crimes under Texas law are found in the Texas Penal Code. The Penal Code is the definitive
source to find out what acts or omissions are illegal under Texas law. However, the method and language
the law uses to define crimes can be very confusing to those unaccustomed to it. Therefore, this section
presents a brief walkthrough for reading criminal statutes.

Any crime has two basic components: the intent to perform an act, and the act itself. The Latin term mens
rea (pronounced “mens ray-uh”) refers to the intent requirement. Actus reus (pronounced “act-us ree-us”)
refers to the criminal act. No crime has been committed unless a person has both a guilty mind and a
guilty act. For example, punching someone while sleepwalking is not an assault because the sleepwalker
has no conscious intent. Likewise, selling lemonade does not become a crime simply because the person
selling it mistakenly believes lemonade is illegal. Both an illegal act and the intent to commit the act are
necessary.

For any particular crime, the statute must define both the mens rea and actus reus components in great
detail. That is why statutes are so wordy. The definitions are separated into specific parts, called “elements.”
In Texas law, each of the elements of a crime is usually given its own letter or number, like “(a)” or “(2).”
In order to commit a crime, a person’s conduct must include each and every element of the crime listed in
the statute.

Consider the offense, “Injury to a child, elderly individual, or disabled person,” as defined in TEx. PENAL
CODE § 22.04(a):

“Sec. 22.04. INJURY TO A CHILD, ELDERLY INDIVIDUAL, OR DISABLED INDIVIDUAL. (a)
A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by act or
intentionally, knowingly, or recklessly by omission, causes to a child, elderly individual, or disabled individual:

(1) serious bodily injury;
(2) serious mental deficiency, impairment, or injury; or

(3) bodily injury.”

The first component you see in the statute is the mens rea, or the intent requirement. A person can
commit this offense in two ways: by an act or by an omission. To commit it by an act, the statute says

the act must be intentional, knowing, reckless, or with criminal negligence. To commit the offense by an
omission, the omission must be intentional, knowing, or reckless. Most intent requirements in Texas law
involve the states of mind used here: “intentional,” “knowing,” or “reckless.”

Next, you see the elements of the actus reus, or the criminal act. The first element listed is the identity of
the victim. To commit this offense, the act must be performed either against (1) a child, (2) an elderly
individual, or (3) a disabled individual. The second element describes the effect of the act on the victim.
The perpetrator’s act must result in either (1) a serious bodily injury, (2) a serious mental injury or
impairment, or (3) a bodily injury to the victim.

10
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MENS REA IDENTITY OF VICTIM | HARMTO VICTIM

(1) Intentional, (1) Child, (1) Serious bodily injury,
(2) Knowing, (2) Elderly person, (2) Serious mental
(3) Reckless, OR injury/impairment,
OR (3) Person with a OR
(4) Criminally negligent disability (3) Bodily injury
By Omission (1) Intentional, (1) Child, (1) Serious bodily injury,
(2) Knowing, (2) Elderly person, (2) Serious mental
OR OR injury/impairment,
(3) Reckless (3) Person with a OR
disability (3) Bodily injury

Thus, if a person’s conduct causes one of those results to a type of victim listed in the statute, and the
person acted with the state of mind required by the statute, then the person has committed this crime.
Analyzing crimes in this way might seem overly complicated, but that is what prosecutors and police
officers do with every criminal complaint they receive. When we talk about proving a crime beyond a
reasonable doubt, what we really mean is proving each and every element of both the mens rea and actus
reus components beyond a reasonable doubt. That is what is required to convict any criminal defendant.

Therefore, it is important for legal advocates to have a basic understanding of how substantive criminal
law works. When you can break down a criminal statute to its basic parts in this way, you can better
communicate with the players in the justice system, which means you can also be more helpful to
survivors. For example, understanding how the criminal statutes work enables you to discuss and
understand why a prosecutor feels a lesser offense is easier to prove than sexual assault, or why the
prosecutor wants to offer a plea agreement instead of going to trial (p. 55, Plea Bargains). You will also be
more helpful to the survivor during the investigation, because you will better understand what evidence
police need and why.



DEFENSES

Defenses to Prosecution

Some crimes list “defenses to prosecution.” A defense to prosecution does not mean the prosecutor cannot
charge a person, or that she cannot take a case to trial. It simply means that if a defendant claims a certain
fact is true, the prosecutor must prove that it is not true in order to convict the person. For example,

a defense to the crime “Online solicitation of a minor” is that the perpetrator is married to the minor.
Therefore, if the defendant claims he is married to the minor, the prosecutor must prove in court that he is
not married to the minor.

When a defendant “raises a defense,” as described above, it basically adds another element to the offense
that the prosecutor must prove.

Affirmative Defenses

Some criminal statutes also list “affirmative defenses.” Ordinarily, it is the state’s responsibility to prove
each element of the crime. However, where there is an affirmative defense available, the defendant can
also try to prove the defense independently, rather than relying entirely on the state to fail in proving
some element of the crime. The burden is on the defendant to prove each element of the affirmative
defense, but if he does so, he has proven his innocence.

For example, if a defendant is charged with the crime “Indecency with a child,” he has an afirmative

defense if he was married to the minor at the time of the offense. Therefore, if the defendant can prove
he was married to the minor at that time, he has proved his innocence of the offense.

12



ENHANCEMENTS

In addition to defenses, some criminal laws also describe situations that make the punishment more
severe. For example, if a defendant is convicted of “Aggravated sexual assault,” the range of punishment
is the same as any first degree felony: 5-99 years in prison and up to a $10,000 fine. However, if the
prosecutor also proves an additional fact—e.g., that the victim was younger than 6—then the defendant
must receive a mandatory minimum of 25 years in prison. Enhancements are included as part of the
Penal Code provision that defines the offense, usually as a separate subsection (e.g.,, TEX. PENAL CODE §
22.021(r) for aggravated sexual assault).

Hate Crimes - TeEx. PENAL CODE § 12.47

In addition to specific enhancements found within criminal statutes, there is also a punishment
enhancement available whenever a crime is committed against a person based on group-based hate.

Section 12.47, Texas Penal Code, provides that the punishment for a crime can be increased one
offense level if the court finds that it was motivated by bias or prejudice against the victim’s “race, color,
disability, religion, national origin or ancestry, age, gender, or sexual preference” (citing TEx. CODE
CriM. Proc. § 42.014). For example, if a court finds that a defendant sexual assaulted a lesbian
woman because of the defendant’s homophobia, the court would enhance the offense from a second
degree felony to a first degree felony. The exception to that rule is a first degree felony, which is not
enhanced to a capital offense, and a class A misdemeanor, which is not enhanced to a felony. Instead,
if a court finds that a class A misdemeanor was a hate crime, the offense will carry a minimum term of
confinement of 180 days.

Texas’s hate crime statutes apply in cases involving offenses against the person, which are listed in Title
S of the Penal Code (Chapters 19-22), as well as arson, criminal mischief, and graffiti, which are listed

in Chapter 28. Where sexual offenses are motivated by hate, the prosecutor can try to obtain a tougher
punishment for the perpetrator.

Unfortunately, advocates and survivors should be aware that prosecutors in Texas rarely utilize the hate
crime statute. (p. 46, Prosecutorial Discretion) Section 411.046, Government Code, requires the state
to collect and maintain data on hate crimes throughout the state. From that information, we know that
only a very small fraction of all reported hate crimes are prosecuted as such. As of 2008, only 9 cases were
prosecuted as hate crimes in Texas out of thousands reported.'

The following section lists those offenses that sexual assault legal advocates will likely encounter most,
and lists all their statutory elements. Along the way, each segment will point out which statutes include
defenses to prosecution, affirmative defenses, and punishment enhancements.

! “Shepard and Byrd, who died months apart, linked forever,” Tammye Nash, Dallas Voice (October 2, 2008).



iii. Sexual Assault and Related Offenses

Sexual assault legal advocates encounter various criminal offenses, and the differences among them
can be subtle. Especially during plea negotiations (p. 55, Plea Bargains), the names of many different
offenses can be thrown around very quickly, so it is helpful to be familiar with what they all mean.
This section and the next serve an introduction and reference to the offenses advocates are most
likely to encounter. Refer to the chart on page 9 to see punishment ranges for each offense level.

The following are not necessarily complete descriptions of each offense. They have been adapted thoroughly
and carefully for better clarity, but over time the Legislature makes changes to criminal statutes. Therefore,
always refer to the Texas Penal Code for complete definitions. (www.statutes.legis.state.tx.us)

SEXUAL ASSAULT, Tex. PENaL CoDE § 22.011
1. Intentionally or knowingly causing penetration of another’s sexual organ or anus by any means, or
of another’s mouth by the actor’s sexual organ, without consent; OR

2. Intentionally or knowingly causing another’s sexual organ to contact or penetrate the sexual organ,
anus, or mouth of another, including the actor, without consent; OR

3. Any such penetration of a child younger than 17, regardless of consent.

Definition of Consent: An act is without consent if:

a. the actor compels the other person to submit or
participate by the use of physical force or violence;

Sexual contact or

b. the actor compels the other person to submit or intercourse with a person
participate by threatening to use force or violence with a mental disability or
against the other person or any other person, and the illness can automatically

other person believes that the actor has the present be sexual assault or

ability to execute the threat; aggravated sexual assault,
if the person cannot
understand or appreciate

the nature of the act (p. 15,
Aggravated Sexual Assault)

c. the other person has not consented and the
actor knows the other person is unconscious or
physically unable to resist;

d. the actor knows that as a result of mental disease or
defect the other person is at the time of the sexual
assault incapable either of appraising the nature of the act or of resisting it;

e. the other person has not consented and the actor knows the other person is unaware that the
sexual assault is occurring;

f. the actor has intentionally impaired the other person’s power to appraise or control the other
person’s conduct by administering any substance without the other person’s knowledge;

g. the actor is a public servant who coerces the other person to submit or participate;

14
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h. the actor is a mental health services provider or a health care services provider who causes the
other person, who is a patient or former patient of the actor, to submit or participate by
exploiting the other person’s emotional dependency on the actor;

i. the actor is a clergyman who causes the other person to submit or participate by
exploiting the other person’s emotional dependency on the clergyman in the clergyman’s
professional character as spiritual adviser; or

j- the actor is an employee of a facility where the other person is a resident, unless the employee
and resident are formally or informally married to each other under Chapter 2, Family Code.
Affirmative Defenses:
a. The other person was a child younger than 17, married to the actor, and the child consented, OR

b. The other person was 14 or older and consented, the actor was not more than 3 years older and
had no reportable convictions for sex offenses (p. 70, Sex Offenders), and the Bigamy law (TEx.
PenaL CopE § 25.01) did not prohibit the actor from marrying the other person.

Offense Levels:

a. Second degree felony, except:

b. First degree felony if the victim is a person the actor is prohibited from marrying under the
Bigamy law, TEx. PENAL CODE § 25.01.

AGGRAVATED SEXUAL ASSAULT, Tex. PENaL CODE § 22.021 — A “sexual assault,” as defined
above, in which:

1. The perpetrator causes or threatens death, serious bodily injury, or kidnapping to the victim or
another person;

2. The perpetrator displays or uses a deadly weapon;

3. The perpetrator administers drugs to incapacitate the victim, or provides drugs to the victim with
the intent of facilitating the sexual assault;

4. The perpetrator acts in concert with another during a sexual assault against the same victim;
5. The victim is a child younger than 14; OR

6. The victim is a disabled person, or a person 65 years of age or older.

Mandatory Minimum 25-Year Imprisonment:
a. If the victim was younger than 6, OR

b. If the victim was younger than 14, and the offense involved any of the factors described in
1-4 above

Offense Level:

a. First degree felony



INDECENCY WITH A CHILD, Tex. PEnaL Cobpe § 21.11

1. Sexual contact with the genitals, anus, or breast (including through clothing), for the purpose of
sexual gratification or arousal, between a child younger than 17 and the perpetrator, OR

2. Exposure of a child’s or the perpetrator’s anus or genitals for the purpose of sexual gratification.
Affirmative Defenses:

a. The actor was not more than 3 years older than the child and of the opposite sex; had no
reportable convictions for sex offenses (p. 70, Sex Offenders); and did not use force, duress,
or threats against the victim at the time of the act; OR

b. The actor was the spouse of the child at the time of the act.
Offense Levels:
a. Second degree felony if involving sexual contact, OR

b. Third degree felony if involving exposure, and no sexual contact.

CONTINUOUS SEXUAL ABUSE OF YOUNG CHILD OR CHILDREN, Tex. PEnaL CobE § 21.02

Two or more of the following offenses (or one offense repeated) against a child or children younger than
17 during a period 30 days or longer:

1. Sexual assault,

2. Aggravated sexual assault,

3. Indecency with a child,

4. Burglary with intent to commit one of the above offenses,
5. Sexual performance by a child, OR

6. Kidnapping with intent to abuse the victim sexually.

Affirmative Defense:

a. The perpetrator had no reportable convictions for sex offenses (p. 70, Sex Offenders); is no
more than S years older than the victim (or youngest victim); and did not use force, threat, or
duress against any victim during any act.

Mandatory Minimum 25-Year Imprisonment
Offense Level:

a. First degree felony

16
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iv. Related Offenses

STALKING, Tex. PENaL CODE § 42.072 — Repeated conduct, including following the victim, which:

1. The perpetrator believes will cause the victim to reasonably fear bodily injury or death to the victim
or a family or household member, or another crime against the victim’s property, AND

2. Actually does cause the victim such fear.
Offense Level:

a. Third degree felony

HARASSMENT, Tex. PENAL CODE § 42.07 — Communicating by telephone, in writing, or by
electronic method with intent to harass, abuse, torment or embarrass the victim, including:

1. Making obscene comments or suggestions
2. Threatening bodily injury or other felony against the victim or a family or household member

3. Falsely reporting the death or serious bodily injury of another to the victim, if reasonably likely
to alarm the victim

4. Making repeated anonymous phone calls to the victim

5. Intentionally failing to hang up or disengage a telephone connection with the victim

6. Knowingly permitting another to use one’s telephone for a purpose listed above

7. Sending repeated electronic messages likely to harass, abuse, torment, or embarrass the victim
Offense Level:

a. Class B misdemeanor

DISORDERLY CONDUCT, Tex. PENaL CODE § 42.01 - Intentionally or knowingly breaching the
peace in public, including (but not limited to):

1. Abusing or threatening another in public

2. Using abusive or indecent language in public likely to breach the peace
3. Exposing one’s genitals or anus

4. Acts of voyeurism that violate others’ privacy

5. Discharging or displaying a firearm or other deadly weapon in public in a manner calculated to
alarm another person

Offense Levels:
a. Class C misdemeanor, except:

b. For number S above, class B misdemeanor



INDECENT EXPOSURE, Tex. PENaL CODE § 21.08 — Exposing one’s anus or genitals for the purpose
of sexual gratification, without regard for offending others present.

Offense Level:

a. Class B misdemeanor

PUBLIC LEWDNESS, Tex. PENAL CoDE § 21.07 — Engaging in sexual contact or intercourse in
public, with another person or animal, without regard for offending others present.

Offense Level:

a. Class A misdemeanor

OBSCENITY, Tex. PEnaL CODE § 43.232
1. Wholesale promoting obscene material or devices with knowledge of the nature of the material, OR
2. Promoting obscene material or devices with knowledge of the nature of the material or devices, OR

3. Producing, presenting, or directing an obscene performance, or participating in a performance in a
way that makes it obscene

Affirmative Defense:

a. The person who promotes obscene material or an obscene device does so for a bona fide
medical, psychiatric, judicial, legislative, or law enforcement purpose.

Offense Levels:
a. For number 1 above, state jail felony
b. For numbers 2 and 3 above, class A misdemeanor

c. Either offense is elevated to a third degree felony or state jail felony, respectively, if the obscene
material or performance depicts a child younger than 18, an image indistinguishable from a
child younger than 18, or an image modified to depict an identifiable child.

OBSCENE DISPLAY OR DISTRIBUTION, Tex. PEnaL CODE § 43.22 - Displaying or distributing
obscene material (such as a photograph, drawing, or other visual representation) with knowledge that the
material is obscene, and without regard for offending others.

Offense Level:

a. Class C misdemeanor
People married
PROHIBITED SEXUAL CONDUCT, Tex. PENaL CODE § 25.02 — to th'eir f'rSt
Sexual intercourse, including penetration of the mouth or anus, with one’s GO ) U
relative (extending to first cousins, aunts, uncles, ancestors, and descendants, was changed
by either blood or adoption, and by either whole or half blood). in 2005 are
Offense Levels: not guilty of
prohibited
a. Third degree felony, except: sexual conduct.

before the law

b. Second degree felony if involving the actor’s ancestor or descendant

2The prohibition on promoting and/or possessing “obscene devices,” as defined by Tex. PENAL CODE § 43.21(a)(7), is invalid because it unconstitutionally burdens
privacy rights stemming from the Due Process Clause of the Fourteenth Amendment. Reliable Consultants, Inc. v. Earle, S17 F.3d 738 (Sth Cir. Tex. 2008).
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ONLINE SOLICITATION OF A MINOR, Tex. PEnaL CODE § 33.021

1. Knowingly soliciting a minor over the
Internet, by email or text message, or other
electronic message to meet another person
to engage in sexual contact or intercourse
(even if the meeting did not occur, and
even if the actor did not intend for the
meeting to occur), OR

The offense under number 2, and
the defense under b., can apply to
the transmission of nude or sexually
suggestive photos between or among
youths by text or SMS message,
popularly abbreviated as “sexting. This

offense will only apply, however, if the
perpetrator is older than 17. In any case,
the defense is not a bar to prosecution,
so the prosecutor can still choose to bring
minor, over the Internet, by email or text charges (p. 46, Prosecutorial Discretion)
message, or other electronic message, with
intent to sexually arouse or gratify any person.

2. A person 17 or older communicating in a
sexually explicit manner with a minor, or
distributing sexually explicit material to a

Definition of “Minor”:

a. For this statute, a minor is any person who the actor believes to be younger than 17, or who
represents himself or herself as being younger than 17.

Defenses to Prosecution:

a. The actor was married to the minor, OR

b. The actor was not more than 3 years older than the minor, and the minor consented.
Offense Levels:

a. For number 1 above, second degree felony.

b. For number 2 above, third degree felony, but second degree if the victim was younger than 14.

SEXUAL PERFORMANCE BY A CHILD, Tex. PENAL CODE § 43.25

1. Employing, authorizing, or inducing a child younger than 18 to engage in actual or simulated
sexual conduct, or a performance that includes such conduct (a “performance” is any live or
recorded visual representation that can be shown before an audience of one or more people), OR

2. Promoting such conduct or performance with knowledge of its nature.
Affirmative Defenses:
a. The defendant was the child’s spouse at the time of the offense; OR

b. The conduct was for a legitimate educational, medical, psychological, psychiatric, judicial, law
enforcement, or legislative purpose; OR

c. The defendant is not more than two years older than the child.
Offense Levels:
a. For number 1 above, second degree felony, or first degree if the child is younger than 14

b. For number 2 above, third degree felony, or second degree if the child is younger than 14



POSSESSION OR PROMOTION OF CHILD PORNOGRAPHY, Tex. PEnaL CODE § 43.26

1. Knowingly or intentionally possessing any film, photo, or other visual reproduction (or disks or
files containing such reproductions) that depicts a child younger than 18 engaging in actual or
simulated sexual conduct, OR

2. Knowingly or intentionally promoting or possessing with intent to promote the material described
above.

Affirmative Defenses (only for number 1 above):
a. The defendant was the child’s spouse at the time of the offense; OR

b. The conduct was for a legitimate educational, medical, psychological, psychiatric, judicial, law
enforcement, or legislative purpose; OR

c. The defendant is not more than two years older than the child.
Offense Levels:
a. For number 1 above, third degree felony
b. For number 2 above, second degree felony
IMPROPER PHOTOGRAPHY OR VISUAL RECORDING, Tex. PENAL CODE § 21.15
Photographing, recording, broadcasting, or transmitting images of another:
1. Without consent and with intent to sexually arouse or gratify any person, OR

2. At a bathroom or private dressing room, without consent and with intent to sexual arouse or gratify
any person or to invade the subject’s privacy.

Offense Level:
a. State jail felony
EMPLOYMENT HARMFUL TO CHILDREN, Tex. PEnaL CoDE § 43.251
Employing a child younger than 18 at:

1. A place intended to provide sexual stimulation or gratification to customers, such as a massage
establishment, nude studio, or modeling studio, OR

2. Any establishment permitting a child to work nude or topless.
Offense Level:
a. Class A misdemeanor
SALE, DISTRIBUTION, OR DISPLAY OF MATERIAL HARMFUL TO MINOR, Tex. PENAL
CobpE § 43.24
1. Selling, distributing, or exhibiting harmful material to a minor, OR
2. Displaying harmful material without regard for a minor who is present, OR

3. Hiring, employing, or using a minor to do an act described above.
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Definition of “Harmful Material”:

a. Material that: appeals to a minor’s prurient interest in sex, nudity, or excretion; is patently
offensive according to prevailing adult standards; and is utterly without redeeming social value
for minors.

Defenses to Prosecution:

a. The sale, distribution, or exhibition was by a person having a scientific, educational,
governmental, or other similar justification; OR

b. The sale, distribution, or exhibition was to a minor accompanied by a consenting parent,
guardian, or spouse.

Offense Levels:
a. Class A misdemeanor, except:

b. Third degree felony if involving the hiring, employing, or using a minor to accomplish the sale,
distribution, or exhibition.

IMPROPER RELATIONSHIP BETWEEN EDUCATOR AND STUDENT, Tex. PENAL CODE § 21.12

1. Sexual contact or intercourse with a primary or secondary school student, regardless of the
student’s age, by an employee of the school in which the student is enrolled, OR

2. An offense of Online Solicitation of a Minor (Tex. PENAL CODE § 33.021), by an employee of the
school in which the student is enrolled

Affirmative Defense:
a. The actor was the spouse of the student at the time of the offense.
Offense Level:

a. Second degree felony

TRAFFICKING OF PERSONS, Tex. PEnaL CoDE § 20A.02

1. Trafficking a person, knowing the person will engage in forced or coerced labor or services, OR

2. Benefitting from participating in any venture that involves trafficking, including by knowingly
receiving forced labor or services

Definition of “Trafficking”:

a. Transporting, enticing, recruiting, harboring, providing, or otherwise obtaining another
person by any means.

Offense Levels:
a. Second degree felony, except:

b. First degree felony if the conduct involves the offense of Compelling Prostitution or Sexual
Performance by a Child, and the victim was a child younger than 18, regardless of whether the
perpetrator knew the child’s age.



PROSTITUTION, Tex. PENAL CODE § 43.02
1. Offering to engage, agreeing to engage, or engaging in sexual conduct for a fee, OR
2. Soliciting another in a public place to engage in sexual conduct for a fee.
Defense to Prosecution:

a. The actor engaged in the conduct because she or he was a victim of human trafficking under
Tex. PENAL CoDE § 20A.02.

Offense Levels:
a. Class B misdemeanor, except:
b. Class A misdemeanor if the actor has previously been convicted of prostitution 1 or 2 times, and

c. State jail felony if the actor has previously been convicted of prostitution 3 or more times.

PROMOTION OF PROSTITUTION, Tex. PEnaL CoDE § 43.03
1. Soliciting another to engage in prostitution, OR
2. Receiving money earned from another’s prostitution services
Offense Level:

a. Class A misdemeanor

AGGRAVATED PROMOTION OF PROSTITUTION, Tex. PEnaL CODE § 43.04
Knowingly owning, investing in, financing, controlling, managing, or supervising a prostitution enterprise
that uses two or more people to offer their prostitution services

Offense Level:

a. Third degree felony

COMPELLING PROSTITUTION, Tex. PENaL CODE § 43.05

1. Causing another to commit prostitution by force, threat, or fraud.

2. Causing a child younger than 18 to commit prostitution by any means, regardless of whether one
knows the child is younger than 18

Offense Level:

a. Second degree felony

FEMALE GENITAL MUTILATION PROHIBITED, Tex. HEALTH AND SAFETY CODE § 167.001
Knowingly circumcising, excising, or infibulating any part of the labia majora, labia minora, or clitoris of
another person who is younger than 18.

Defense to Prosecution:
a. The person performing the act is a licensed physician or other licensed health care professional,
b. The act is within the scope of the person’s license, AND
c. The act is performed for medical purposes.

Offense Level:

a. State jail felony
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Bottom Line:
The Role of the Legal Advocate Regarding the Penal Code

Regarding the Penal Code, one might boil down the legal advocate’s responsibilities to one word:
stability. Often—Dbut certainly not always—survivors won't know the first thing about the Penal Code
or the criminal justice system. As a result, they might not understand what’s good, what’s bad, and what’s
altogether unimportant as it occurs. If that’s the case, they’ll take their cues from you, and they’ll look to
you for both little and big questions.

Therefore, the advocate must be prepared to explain things clearly and confidently, including specific
crimes under Texas law. However, that doesn’t necessarily mean being an expert or having encyclopedic
knowledge of the Code. Victims don’t need to be overwhelmed with all the details.

Instead, it’s important for the advocate to be able to explain the general differences among crimes and
their ramifications. For example, if the prosecutor is considering a plea bargain that would lessen the
charge from a sexual assault to disorderly conduct, the survivor will need to understand what each
offense means and their different consequences for the perpetrator.

Regularly use this manual and the Texas Codes themselves as references. The more familiar you are
with substantive criminal law, the more quickly and easily you will be able to find the answers you need
when questions arise.
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Crime Victims’ Rights

Introduction

Among the legal advocate’s most important responsibilities are knowing the survivor’s rights within the
criminal justice system and helping the survivor to assert them. That’s because many people, including
victims, are not aware that victims have any rights at all.

Most know from popular culture that the accused have many rights guaranteed by the United States
Constitution, like the right to a lawyer and the right against self-incrimination. However, fewer people
realize that the state of Texas has responded to those rights by guaranteeing victims’ rights under the state
Constitution, as well as by enacting a Crime Victims’ Rights statute.

Since the 1960s and continuing through present-day, victim advocates nationwide have struggled to
expand crime victims’ rights. Many advocacy groups sprang up during the 1970s and fought hard to raise
awareness of shortcomings in victims’ rights. That laid the foundation to establish the federal Office for
Victims of Crime (“OVC”) in 1983, and for the United States Congress to pass the Victims of Crime Act
(“VOCA”) in 1984. During the 1980s many states, including Texas in 1985, enacted crime victims’ rights
provisions in state law. By the end of the 1980s, five states had gone so far as amending their constitutions
to guarantee rights to victims of crime. In 1989, Texas became one of those first states.

Today, every state in the country provides legal rights to crime victims, but only 33 states have passed
constitutional amendments. Notably, in 2004 the United States Congress passed the Crime Victims’
Rights Act, which provides victims in federal court many of the same protections guaranteed by Texas
law. In Texas, we can be proud to say we have been and continue to be at the forefront of the victims’
rights movement. That is important to remember, especially when people treat crime victims’ rights as
weak or unimportant.

From time to time, you may hear people say that Texas’s victim rights laws are not worth anything,
because they are “not enforceable.” That idea stems from a provision in the Code of Criminal Procedure
that protects court officials from liability for violating victims’ rights. However, that does not necessarily
mean the rights are not enforceable. In some situations, the state Constitution actually makes explicit that
a victim’s constitutional rights are enforceable. It is true that there is uncertainty about the appropriate
way to enforce many crime victims’ rights, but victims’ rights in Texas should not be treated as throw-
away provisions. They were secured through very hard work over a long period of time, and survivors are
entitled to their full benefits.

For sexual assault survivors, some rights apply only inside the courtroom, but others kick in as soon as the
assault occurs. Therefore, it is very important for advocates to know not only what rights victims have, but
also when they apply and how to utilize them. It is that knowledge that makes legal advocates so valuable,
both to survivors and the criminal justice system. The role of an advocate as to crime victims’ rights is to
be an expert so that survivors do not have to be.

On the following pages you will find a comprehensive list of the rights of sexual assault survivors in
Texas. Become very familiar with it. In many cases, it will be up to the legal advocate to recognize when
something is not happening the way it should.



ii. Crime Victims’ Rights: Statutory and Constitutional Protections

WHO IS A“CRIME VICTIM” UNDER TEXAS LAW?

Crime victims’ rights belong to anyone who is injured or killed as a result of a crime, as well as victims of
the following specific crimes: sexual assault, kidnapping, aggravated robbery, human trafficking, injury to
a child, injury to an elderly person, or injury to a person with a disability. (p. 14, Offenses) If the victim is
deceased or incapacitated as a result of the crime, the law gives the same rights to the victim’s surviving
spouse, parent, guardian, adult sibling, or child. (TEx. Cope CRiM. PROC. ART. 56.01)

CONSTITUTIONAL RIGHTS OF CRIME VICTIMS

Crime victims in Texas have enforceable rights under Article I, Section 30 of the Texas Constitution.
Some of the constitutional rights overlap with statutory rights, but the constitutional rights are
particularly important because survivors have individual standing to enforce them:

“The state, through its prosecuting attorney, has the right to enforce the rights of crime victims
... Avictim or guardian or legal representative of a victim has standing to enforce the rights
enumerated in this section [...].”

Art. 1, Sec. 30(d)-(e), Texas Constitution

That means that even though prosecutors have the power to enforce victims’ rights, survivors do not have
to rely on the prosecutor, judge, or anyone else to oppose a violation. Instead, a survivor can object
to a violation of her or his constitutional rights directly, through a writ or motion filed by her or his
personal attorney. The fact that the survivor is a witness in the case, and not a party, does not matter.

The Texas Constitution guarantees crime victims the following rights:

« The right to be treated with fairness and with respect for the victim’s dignity and privacy
throughout the criminal justice system. TEx. CONST. ART I, § 30(a)(1)

« The right to be reasonably protected from the accused throughout the criminal justice process.
Tex. CONsST. ART. I, § 30(a)(2)

« Upon request, the right to notification of court proceedings. TEx. ConsT. ART. I, § 30(8)(1)

« Upon request, the right to be present at all public court proceedings related to the offense,
unless the victim is to testify and the court determines that the victim’s testimony would be
materially affected if the victim hears other testimony at trial. TEx. CoNsT. ART. L, § 30(8)(2)

« Upon request, the right to confer with a representative of the prosecutor’s office. TEx. CONST.
ArT. L, §30(8)(3)

« Upon request, the right to restitution. Tex. CONST. ArRT. I, § 30(8)(4)

« Upon request, the right to be informed about the conviction, sentence, imprisonment, and
release of the accused. TEx. CONsT. ART. I, § 30(8)(S)
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Attorney Representation

Enforcing constitutional crime victims’ rights is a major reason personal representation by an attorney
can benefit survivors during the prosecution. Some of the provisions listed above are very general, and
the survivor probably will not recognize every time something happens that may have violated her or
his rights. For example, what does it mean to offend the survivor’s “dignity”? For survivors who can
afford it, an attorney with expertise in crime victims’ rights can effectively monitor the proceedings and
creatively oppose violations. If cost is an issue, many lawyers will work with clients’ budgets and use
flexible pay scales.

Survivors and advocates should also be aware that enforcing crime victims’ rights is an uncertain area
of law. Victims’ rights and standing clearly appear in the Texas Constitution, but Article I, Section 30

offers no guidance on exactly how victims and their lawyers should approach these issues. Moreover,

Texas courts have not had many opportunities to answer those questions, because few survivors have
attempted enforcement.

In addition, survivors who have retained lawyers for separate civil lawsuits often ask those same
lawyers to handle victims’ rights issues in the criminal trial. There is nothing wrong with that practice
necessarily, but survivors should think about whether their civil attorneys could have conflicts of
interest related to their rights as crime victims. For example, a survivor may wish to receive restitution
in the criminal case, but her civil attorney might believe restitution would reduce the amount of a
damages awarded in the civil lawsuit. Even if no conflict of interest arises, a civil plaintiff’s lawyer may
not have expertise in crime victims’ rights. Therefore, survivors should choose their lawyers carefully.
Those who are already represented in civil lawsuits should discuss potential conflicts and demand
assurances from their lawyers before allowing them to work on their criminal cases.

The purpose of this information is not to discourage any survivor from hiring a lawyer to enforce
her or his rights. Instead, survivors simply should be aware of complications that could arise and
understand that there are no guarantees. Enforcement of crime victims’ rights is unpredictable, yet
potentially very beneficial.

Protecting Survivors’ Rights Without an Attorney

In any event, advocates can help survivors protect their constitutional rights even without attorney
representation. Among the most important things survivors can do is to make a written request to the
prosecutor’s office. Survivors should always specifically request in writing that their rights as crime
victims be honored. The request should be submitted early in the investigation stage, and again if and
when a prosecution begins. Making a request and recording it in writing will help secure victims’ rights
that might otherwise have been neglected—especially those rights that kick in “upon request.”

If any person violates a constitutional or statutory right, the survivor or advocate should contact that
person or a supervisor and attempt to correct it informally. Always take careful notes on whom you spoke
with, when you spoke with them, and what was said. In addition, always leave detailed messages if you
cannot contact a person immediately, and take notes on the message you left.

If the survivor is not satisfied after talking to officials about the rights violation, she or he still has the
option to consult an attorney about formally enforcing her or his rights.

Enforcing crime victims’ rights under the Texas Constitution is an under-utilized technique that
has enormous potential to protect survivors’ interests and promote meaningful participation in the
criminal justice process.



Statutory Rights

Victims of sexual assault in Texas also have the following rights guaranteed by statute under the Code of
Criminal Procedure:

« The right to police protection from harm and threats of harm arising from the victim’s cooperation
with the investigation or prosecution. TEx. CopE OF CRiM. PROC. ART. 56.02(a)(1)

« The right to a medical forensic examination with or without police involvement¥, as long as
the sexual assault occurred within 96 hours before the examination. TEx. CopeE Or Crim. Proc.
ART. 56.02(a)(14)

« The right to an advocate or representative during a medical forensic examination to provide
counseling, support services, and information on crime victims’ rights listed in this section. TEX.
Copk OF CriM. Proc. ART. 56.045

« The right to receive information about payment for medical forensic examinations, and, if
requested, to receive referrals to social service agencies that may offer additional assistance. TEX.
CopE OF Crim. ProC. ART. 56.02(a)(6)

« Upon request, the right to counseling regarding HIV/AIDS. TEx. CoDE OF CRIM. PROC. ART.
56.02(a)(11)

« The right to be present at all public court proceedings related to the sexual assault, subject to
the approval of the judge in the case. TEx. CoDE OF CRIM. PROC. ART. 56.02(B)

« Upon request, to be informed by the prosecutor about relevant court proceedings at both the
trial and appeals levels, including prior notice of cancellations and reschedulings. TEx. CoDE OF
CriMm. Proc. ART. 56.02(a)(3)(A)

« Upon request, to be informed by a peace officer about criminal investigation procedures,
and the defendant’s right to bail. TEx. Cope OF CRiM. PROC. ART. 56.02(a)(4)

« Upon request, to be informed by the district attorney’s office about general procedures in
the criminal justice system, including guilty plea negotiations, restitution, and the processes for
appeals and parole. TEx. CopE OF CRIM. PrROC. ART. 56.02(A)(4)

« The right to consideration of the victim’s safety by the magistrate when fixing the amount of
bail for the accused. TEx. ConE OF CRiM. PrOC. ART. 56.02(a)(2)

« The right to consideration of the victim’s safety by the magistrate when determining whether a
juvenile should be detained before the juvenile is adjudicated. Tex. Fam. CoDE § 57.002(2)

« Upon request, to be informed by a court of appeals of its decisions, after the decisions are entered
but before the decisions are made public. TEx. Cone OF Crim. ProC. ART. 56.02(a)(3)(B)

*abuse of children under 18 must involve authorities; (p. 36, Mandatory Reporting)
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« The right to a private waiting area in court before testifying in any proceeding concerning the
offender. If a private waiting area is unavailable, other safeguards should be taken to minimize the
victim’s contact with the offender and the offender’s witnesses and relatives before and during
court proceedings. TEx. CoDE OF CRIM. PROC. ART. 56.02(a)(8)

« The right to prompt return of any property that is held by law enforcement or the prosecutor
as evidence, when the property is no longer required for that purpose. TEX. CODE OF CRIM.
Proc. ART. 56.02(a)(9)

« Upon request, the right to have the prosecutor notify the victim’s employer that the victim
must participate in a proceeding and might have to miss work for good cause. TEx. CobE OF
CriM. ProcC. ART. 56.02(a)(10)

« The right to provide information to a probation department before the defendant’s
sentencing regarding the impact of the crime on the victim and the victim’s family. TEx. Cope OF
CriMm. Proc. ART. 56.02(a)(5)

« Upon request, to be informed about and participate in parole procedures, including receiving
notice of parole proceedings concerning the defendant in the victim’s case, providing the Board
of Pardons and Paroles information to be considered by the Board before releasing the defendant,
and to receive notice of the defendant’s release. TEx. CoDE OF CRiM. PROC. ART. 56.02(a)(7)

« The right to give a Victim Impact Statement, to be informed about the uses and purpose
of a Victim Impact Statement in the criminal justice system, and to have it considered during
sentencing and parole proceedings. TEx. CopE OF CRiM. PROC. ART. 56.02(a)(13)

« The right to receive information about the Crime Victim’s Compensation program,
including which costs can be compensated, the amount of compensation available, eligibility
requirements, and procedures for applying for compensation. TEx. Cope OF CRiM. ProC.
ART. 56.02(a)(6)

« The right to victim-offender mediation coordinated by the victim services division of the Texas
Department of Criminal Justice. TEx. Cope OF CRIM. PROC. ART. 56.02(a)(12)

As with constitutional rights, survivors should submit requests in writing to assert any rights under
Article 56.02, Code of Criminal Procedure. It is possible that officials will honor victims’ rights without a
written request, but putting everything in writing will help. That is especially true for those rights that kick
in only “upon request” by the survivor.

On top of the ordeal of a criminal case, survivors should not also have to be a watchdog for their own legal
rights. However, sometimes that is necessary, and it is a burden an effective advocate can help carry.
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Bottom Line:
The Role of the Legal Advocate Regarding Crime Victims’ Rights

Clearly, knowing victims’ rights isn’t the same as protecting them. What's the role of the legal advocate
when a survivor’s rights are at risk? Here are some guiding principles:

» Knowledge - The single most important thing for an advocate to do concerning crime victims’
rights is to know them, and know the difference between statutory and constitutional rights.
We can’t defend victims’ rights if we don’t recognize when they’re threatened.

« Confidence - The better you know crime victims’ rights, the more confident you’ll be asserting
them. Well-informed advocates should feel confident enough to educate those around them.

« Cooperation —- When it comes to victims’ rights, advocates are an important part of the system.
Sometimes rights will be threatened accidentally, and advocates need to work with others in the
system constructively to protect rights and prevent problems in the future.

Unfortunately, enforcing victims’ rights is not always a straightforward matter. Under TEx. CoDE CRIM.
ProC. ART. 56.02(D), judges, prosecutors, and police cannot be sued for violating a crime victim’s
statutory rights. However, that doesn’t mean courts and service providers are free to ignore victims’
rights, or that advocates are powerless to protect them.

As discussed in the previous section, survivors themselves have standing to object to constitutional
violations through their lawyers, even though they aren’t technically parties to the criminal case.

In addition, even for violations of statutory rights, an attorney for the survivor might be able to compel
the court to honor the survivor’s rights in a way not involving suing the offending official. Victims’ rights
enforcement is a little-developed and unpredictable body of law, but it has the potential to be enormously
valuable to sexual assault survivors. Where informal communications with officials have proved
unsuccessful, the advocate should refer the survivor to a victims’ rights attorney.

But in many cases, the advocate will play a pivotal role less aggressively. Sometimes a lawyer, judge,
nurse, or police officer will violate a victim’s rights without realizing it. In such a case, an effective remedy
might be nothing more than bringing it to the person’s attention. Ensuring that people within the system
recognize and respect crime victims’ rights will sometimes simply amount to requesting they do so.
Other times the advocate will need to demand action, pointing to the law for support. Whatever the case,
persistence and vigilance are essential.

Because advocates can view the entire criminal justice process from the survivor’s point of view, they’re
often in a better position to protect survivors’ rights than anyone else. A well-trained legal advocate might
be the only person involved in the case who even realizes a right is being violated or ignored. Other
individuals in the system have different responsibilities—and therefore different priorities—so they
might not remember or be aware of all the crime victims’ rights all of the time.

Although advocates are independent and stand outside the criminal justice system, the system depends
on advocates to defend survivors’ rights, just as survivors do. The bottom line, then, is that advocates must
know the crime victims’ rights well enough to be a confident, cooperative resource to both survivors and
system players when violations occur.
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